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FACTS 

I. Rocket Inc. 

Rocket Inc. (“Rocket”) is a Delaware corporation with offices and warehouses in 

California, New York, and Illinois.  The named officers of the company are: Jessica Rocket, the 

chief executive officer; Giovanni Rocket, the vice president; and James Rocket, the chief 

technology officer.  Featuring prominently in the media after the company’s meteoric rise, they 

collectively refer to themselves as Team Rocket.   

Rocket Inc.’s primary business is the sale of unique plush toys known as “Pocket 

Monsters.”  These plushes, inspired by drawings and designs from renowned artists across the 

world, are sold in conjunction with, and are displayed in, Rocket’s trademark “PK Orbs.”1  

Rocket solicits business through advertisements online, in mobile applications, on television, and 

in national periodicals.  After receiving orders online, Rocket ships the purchased products 

directly to the customers from its warehouses by common carrier.  In 2015, Rocket had gross 

revenue of approximately $9.6 million from sales to customers residing within the State of 

Tiantic alone.  Rocket has no personnel in Tiantic. 

II. The Marketplace Equality Act 

The State of Tiantic imposes a use tax on property purchased for storage, use, or 

consumption within the State.  The State of Tiantic also imposes a sales tax at an equivalent rate.  

The State of Tiantic provides a tax credit for use taxes owed on an item equal to the amount of 

sales or use taxes already paid on that item by the user of that item.2  The State of Tiantic 

historically imposed an income tax, but the legislature repealed the state income tax statute in 

                                                 
1 “PK Orbs” are hollow spheres made of varying materials.  Each has a small circular button that opens the sphere 

when pressed.  While customizable, the most common model of “PK Orbs,” when closed, appears half blue and half 

white.  Collectors can display their “Pocket Monsters” when the spheres are opened. 
2 The tax credit allowed for an item is limited to the tax imposed by Tiantic on that item. 
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1996.3  After years of planning and proposed ballot measures, the legislature of the State of 

Tiantic successfully amended its tax code and enacted the following provisions under the 

“Marketplace Equality Act”: 

 

Section 1.  Use Tax Collection Obligations for Certain Sellers. 

 

Notwithstanding any other provision of law, any person or entity selling tangible 

personal property, electronically transferred products, or services for delivery into 

Tiantic, who does not have a physical presence in the State shall collect and remit 

the use tax owed on such goods if that seller has a substantial economic presence 

in Tiantic. 

 

Section 2.  Substantial Economic Presence Definition. 

 

A seller has substantial economic presence in Tiantic if either of the following 

criteria is met: 

 

(1) The seller’s gross revenue from the sale of tangible personal property, 

electronically transferred products, or services delivered into Tiantic exceeds 

two hundred thousand dollars per year in any year of the testing period; or 

 

(2) The seller sold tangible personal property, electronically transferred products, 

or services delivered into Tiantic in five hundred or more separate transactions 

in any year of the testing period. 

 

The testing period for substantial economic presence includes the current calendar 

year and the two previous calendar years. 

 

Section 3.  Special Procedures for Judicial Resolution. 

 

Notwithstanding any other provision of law or whether the state begins an audit or 

other tax collection procedure, the State may bring a declaratory judgment action 

in any State trial court against any person the State believes meets the criteria of 

Section 1 of this Act to establish that the obligation to collect and remit use tax is 

applicable and valid under State and federal law. 

 

The State trial court shall act on this declaratory judgment action as expeditiously 

as possible and such action shall proceed with priority over any other action 

presenting the same question in any other venue. 

                                                 
3 Section 151 of the Tiantic General Provisions, entitled “Effect of Repealing Acts or Statutes,” provides: “The 

repeal of an Act or Statute does not affect any punishment, penalty, forfeiture, or liability incurred before the repeal 

or amendment takes effect, and such Act or Statute shall be treated as still remaining in force for the purposes of 

sustaining any proper action or prosecution for the enforcement of such punishment, penalty, forfeiture, or liability.”  
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The filing of this declaratory judgment action established by this Act shall operate 

as an injunction during the pendency of the action, prohibiting any State entity from 

enforcing the obligation in Section 1 of this Act against any taxpayer who does not 

affirmatively consent or otherwise remit the use tax on a voluntary basis.  This 

injunction shall not apply in cases where there is a previous judgment from a court 

establishing the validity of the obligation in Section 1 of this Act with respect to 

the taxpayer in question.  

 

All appeals from a decision resulting from the cause of action established by this 

Act may only be made to the Tiantic Supreme Court.  The appeal shall be heard as 

expeditiously as possible. 

 

Section 4.  Tax Retroactivity. 

 

No obligation to collect and remit the use tax required by this Act may be applied 

retroactively. 

 

Section 5.  Effective Date. 

 

Whereas this Act is necessary for the support of the Tiantic government and its 

existing public institutions, this Act shall be in full force on January 1, 2016.  

 

III. Project Raid and FMEA 

Following the rapidly growing market demand, CFO Jessica Rocket hired an 

animal behaviorist, Winston Alexander Willow, to consult on how to make the creatures 

in Rocket Inc.’s “Pocket Monsters” video game franchise move and react more 

realistically.  However, after working for Rocket for a few years, Willow developed a 

suspicion that Rocket Inc. may have been using his insights for more than just video 

games.  Asking around the company, he secured relatively reliable information that 

Rocket was attempting to genetically modify live animals to look and act like its wildly 

popular “Pocket Monsters.”  As a fervent animal lover, Willow decided to take matters 

into his own hands and discover precisely what Rocket was doing.   

After observing Jessica’s schedule for several days, he noticed that after most of 

the staff had gone, she would leave her office and go to the roof to smoke sometime 
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between 6:00 and 6:30 pm, returning to her office five to ten minutes later.  One night, 

Willow waited until Jessica went on her smoke break and snuck into her office.  Her 

computer was still on, and Willow began to search for evidence of Rocket’s experiments.   

After a few minutes of searching, he came across a folder named “Project Raid.”  

He recognized the code name from his conversations with other employees, and opened 

the folder.  He discovered graphic images, videos, and documentation detailing Rocket 

Inc.’s attempts at genetically modifying and breeding new animals.  According to several 

email chains Willow found in the folder, numerous wealthy individuals had expressed 

interest in purchasing real-life versions of Pocket Monsters and were funding Rocket’s 

research and experimentation.  None of Rocket’s experiments had yet yielded viable 

animals, and the evidence in the “Project Raid” folder suggested that the animals that 

survived birth suffered significantly and soon died.  Willow saved the entire “Project 

Raid” folder onto a USB drive and also placed a copy of the folder in his Dropbox.   

As he was about to log out of Jessica’s computer, Willow noticed another folder 

labeled “FMEA.”  He had heard this nickname before, but was unsure what it was.   

Willow opened the “FMEA” folder and discovered eight files in the folder: 

“original_1995,” “original_2014,” “original_2015,” “original_2016,” “new_1995,” 

“new_2014,” “new_2015,” and “new_2016.”  They appeared to be spreadsheets.  Willow 

attempted to open each of these files, but most of them were password protected.  The 

only ones he was able to open were the “original_2014” and “new_2014” files.  Those 

two spreadsheets seemed to show efforts to modify Rocket’s revenue and sales figures in 

the State of Tiantic.  Willow saved the “FMEA” folder onto his USB drive and also 

placed a copy of the folder in his Dropbox.   



vi 

 

After leaving the office, Willow contacted Jessica and demanded that Rocket Inc. 

stop its animal experimentation.  Jessica refused.  Willow then contacted the Tiantic 

Bureau of Investigation (“TBI”) agent Rachel Rattata (“Agent Rattata”) and told her the 

entire story.  Willow gave the USB drive to Agent Rattata. 

IV. The Police Investigation and Grand Jury Testimony 

Prior to the search warrant application, Agent Rattata opened the “FMEA” folder 

that Willow had provided and tried to guess the passwords to the files.  She lazily typed 

in “PASSWORD” into the password prompt for “new_2016,” chuckling to herself at her 

feeble first attempt, when to her surprise, the file opened.  She then tried the same 

password on the rest of the files and found that it opened each of them.  Based on the 

information provided by Willow, Agent Rattata worked with Assistant Attorney General 

Misty Masako (“AAG Masako”) and applied for a search warrant for the content of 

Jessica Rocket’s “Project Raid” and “FMEA” folders.  The search warrant also requested 

access to passwords and encryptions.   

Some time later, Agent Rattata’s request for a search warrant was granted, but the 

warrant did not include access to passwords or encryptions. 

Agent Rattata provided the unlocked “Project Raid” files obtained from Jessica 

Rocket’s computer to AAG Masako, who submitted them to the grand jury as his 

principal evidence in favor of indictment.      

Partial Grand Jury Minutes 
 

AAG MASAKO (“MASAKO”):  

Mr. Willow, I want to bring your attention to the month of 

July, 2013.  Did you receive any business inquiries at or 

around that time? 

 



vii 

 

WINSTON WILLOW (“WILLOW”):   

Yes, from Jessica Rocket. 

 

MASAKO:  And what was the inquiry about? 

 

WILLOW:  She told me that her company was hiring biologists to help 

them with product research and development.  She found 

me through a mutual acquaintance, Gary Oak. 

 

MASAKO:  Did you agree to advise her? 

 

WILLOW:  Yes.   

 

MASAKO:  What did you do after she hired you? 

 

WILLOW:  Initially, I thought this would be a great educational 

opportunity to introduce behavioral biology to consumers 

who purchase Rocket Inc.’s products.  So I started 

compiling a folder of my research files and saved them to 

the company’s computers. 

 

MASAKO:  And what happened next, if anything? 

 

WILLOW:  Jessica was consistently reluctant to incorporate my ideas 

into the new products.  So I started to suspect that maybe 

Rocket Inc. was using my research for something else.  

  

MASAKO:  What do you mean by “something else?” 

 

WILLOW:  I was suspecting that they might be experimenting on 

modifying live animals. 

 

MASAKO:  Let me direct your attention to June 21, 2015.  What 

happened on that day? 

 

WILLOW:  I went to Jessica’s office after heard a rumor that certain 

wealthy customers were buying real “Pocket Monsters” 

from Rocket Inc. 

 

MASAKO:  What did you do in her office? 

 

WILLOW:  She wasn’t there so I thought that was a good opportunity 

to collect some evidence about what I had been suspecting. 

 

[Remaining minutes on “Project Raid” omitted.] 
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MASAKO:  And then what happened? 

 

WILLOW:  I saw a folder named “FMEA” in her computer and I 

recalled hearing rumors about “FMEA.”  I opened that 

folder. 

 

MASAKO:  What did you see in that folder, if anything? 

 

WILLOW:  Eight file thumbnails, and they all looked like some sort of 

spreadsheets. 

 

MASAKO:  And then what happened? 

 

WILLOW:  I was only able to open two of them, “original_2014” and 

“new_2014.”  I read them over. 

 

MASAKO:  And what did you gather them to be, if anything? 

 

WILLOW:  Based on the rumors that I heard about how Rocket Inc. 

had been cheating on their taxes in the State of Tiantic, I 

guessed those files might be an attempt to cook their books 

to avoid paying a substantial amount of tax.  

 

MASAKO:  And what did you do after that? 

 

WILLOW:  I was going to leave the office and call Jessica about 

“Project Raid,” but I thought the files in “FMEA” might 

become useful.  So I grabbed those folders and saved them 

on my USB. 

 

MASAKO:  What did you do with those folders? 

 

WILLOW:  I first contacted Jessica and demanded her to stop “Project 

Raid.”  She laughed at me and dismissed my concerns. 

 

MASAKO:  What did you do after that? 

 

WILLOW: I contacted Agent Rattata afterwards and told her about the 

files I had copied. 

 

 The grand jury returned an indictment against Jessica Rocket for animal cruelty in 

the first degree.  At trial, Willow, was cross-examined by Jessica’s counsel, Charles 

Mander. 
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Partial Cross Examination 
 

ATTORNEY CHARLES MANDER (“MANDER”):  

Mr. Willow, when you opened my client’s folder “FMEA,” 

were you able to open all the files in that folder? 

 

WILLOW:  No. 

 

MANDER:  You were only able to open two files, “original_2014” and 

“new_2014,” right? 

 

WILLOW:  That’s correct. 

 

MANDER:  Were you able to read the text, let’s say for example, the 

item name of each cell by looking at the thumbnails of the 

ones that you could not open? 

 

WILLOW:  No. 

 

MANDER:  Did the name of those files suggest that they are tax or 

revenue, or even accounting related? 

 

WILLOW:  No.  Just that they were named by year in the same fashion 

as “original_2014” and “new_2014.” 

 

MANDER:  So you cannot even be 80% certain that those are the 

spreadsheets that are similar to “original_2014” and 

“new_2014,” right?  Please just give me a yes or no 

answer. 

 

WILLOW:  No, but I was pretty sure. 

 

MANDER:  And didn’t you contact my client right after you found 

those files, before you contacted Agent Rattata? 

 

WILLOW:  Yes. 

 

MANDER:  Did you blackmail her? 

 

WILLOW:  No.    

 

[Remainder omitted.] 
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After two days of deliberation, the jury returned a verdict of not guilty.  The 

summary verdict form did not reveal the basis of acquittal, and the jurors were never 

interviewed. 

Less than a month after the acquittal, the State of Tiantic through its Tax 

Commissioner, Maggie Karp, filed a declaratory judgment action in state court to require 

Rocket Inc. to collect and pay a use tax on goods purchased by Tiantic citizens for use 

within the state.  Based on the evidence previously gathered by Willow and Agent 

Rattata, the State of Tiantic also sought to impose a civil tax fraud penalty against Rocket 

Inc. for evading payment of state income tax in the tax year 1995.   

At the civil trial, Rocket Inc. moved to dismiss the State’s complaint in its 

entirety.  Rocket argued that the MEA is unconstitutional and that even if it were 

constitutional, the tax fraud penalty could not be imposed because the evidence 

demonstrating the fraud was the result of an unreasonable search in violation of the 

Fourth Amendment.4  The trial court granted dismissal of the declaratory judgment count, 

but ruled in the State’s favor on the issue of the search.    

The parties cross-appealed to the Tiantic Supreme Court, which reversed the trial 

court on the search issue, but affirmed the dismissal of the declaratory judgment count.   

The State of Tiantic filed a petition for certiorari to the United States Supreme 

Court, seeking affirmation of their declaratory judgment action and imposition of civil 

tax fraud penalties.  Certiorari was granted on April 5, 2016. 

                                                 
4 Pursuant to the Tiantic Rules of Evidence, the exclusionary rule applies in both civil and criminal proceedings with 

respect to any evidence gathered in the course of an investigation by government employees or agents. 
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STATE OF TIANTIC DISTRICT COURT 

 

 

Docket No. 14-226620 

______________________________________________________________________________ 

 

STATE of Tiantic, By and Through its Tax Commissioner, Maggie KARP, 

 

v. 

 

ROCKET INC. and 

JESSICA ROCKET 

______________________________________________________________________________ 

 

MEMORANDUM AND ORDER 

SUGIMORI, J. 

 The State of Tiantic brings a declaratory judgment action against Rocket Inc. (“Rocket”) 

pursuant to Section 3 of the MEA (Count I).  The State also seeks to impose a tax fraud penalty 

relating to Rocket’s alleged fraud on its income tax return for the tax year 1995 (Count II).  

Defendants moved to dismiss both counts5 pursuant to Rule 12(b)(1) of the Tiantic Rules of Civil 

Procedure.6  As to Count I, the Defendants argue that the MEA is unconstitutional.  As to Count 

II, the Defendants assert that the evidence on which the claim is based derives entirely from a 

warrantless search by law enforcement that violated the Defendants’ Fourth Amendment rights.  

Upon consideration of the submissions of the parties and the relevant law, Defendants’ motions 

are GRANTED as to Count I and DENIED as to Count II. 

BACKGROUND 

The facts of this case are set forth in the Record and are cited here only to the extent 

necessary to describe our ruling.   

                                                 
5 Rocket Inc. and Jessica Rocket represented to the court that they had waived any potential conflicts of interest 

relating to legal representation. 
6 The Tiantic Rules of Civil Procedure are identical to the Federal Rules of Civil Procedure. 
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The facts which give rise to this case stem from the government’s action to enforce the 

provisions of the Marketplace Equality Act (“MEA”) whereby the State of Tiantic increases the 

scope of the Tiantic Tax Code’s use tax collection obligation on sellers who meet certain 

thresholds of economic activity in the sale of goods in Tiantic.   

Defendant Rocket Inc. (“Rocket”) is a Delaware corporation that has offices and 

warehouses in California, New York, and Illinois.  It creates “plushes” and markets them as 

“Pocket Monsters.”  Rocket ships its products directly from its warehouse facilities.  Rocket had 

gross revenue of approximately $9.6 million to customers residing in Tiantic in 2015. 

In an effort to evade the payment of taxes, Rocket had apparently altered the amount of 

sales it reported to the State of Tiantic over the years, fabricating revenue statements to reduce its 

income tax liability prior to 1996 and its potential sales and use tax liability going forward.  

Willow, in attempting to uncover evidence on Rocket’s genetic experimentation on live animals, 

inadvertently discovered eight spreadsheets in a folder labeled “FMEA.”  Willow was only able 

to open two of them.  The rest of the protected files appeared to be spreadsheets as well.  Prior to 

obtaining a search warrant, Rattata opened the “FMEA” folder and inspected the content of each 

of the files.  Correctly guessing the passwords of the files, she was able to access all of them.  

The search warrant as to the passwords and encryptions was not granted. 

DISCUSSION 

ISSUE 1:  IS THE MARKETPLACE EQUALITY ACT CONSTITUTIONAL? 

The State of Tiantic recently enacted the MEA, which amends the use tax collection 

obligation provisions of the Tiantic Tax Code (“TTC”).  In essence, this set of provisions, taken 

in their totality, greatly increases the number of individuals and companies that would be 

required to collect the use tax.  Not only is this legislation overbroad and quite obviously a 
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revenue grab, but it directly contravenes established United States Supreme Court precedent and 

is therefore patently unconstitutional. 

  In National Bellas Hess v. Department of Revenue of State of Ill., the Supreme Court 

held that the State of Illinois could not require an out-of-state seller to collect use taxes when the 

seller had no property (personal or real), offices, warehouses, agents, or representatives in 

Illinois.  386 U.S. 753, 754 (1967), overruled on other grounds by Quill Corp. v. North Dakota, 

504 U.S. 298 (1992).  That is precisely the situation here. 

The newly enacted MEA imposes use tax collection obligations on any seller with 

“substantial economic presence” in Tiantic.  Section 2 of the MEA deems “substantial economic 

presence” to exist when: 

(1) The seller’s gross revenue from the sale of tangible personal property, 

electronically transferred products, or services delivered into Tiantic exceeds 

two hundred thousand dollars per year []; or 

 

(2) The seller sold tangible personal property, electronically transferred products, 

or services delivered into Tiantic in five hundred or more separate transactions 

[annually]. 

 

What this legislation aims to do is expressly precluded by Bellas Hess—it seeks to tax persons 

and entities with no property or personnel in Tiantic. 

Turning to the specific facts of this case, it is easy to see that Bellas Hess is dispositive of 

the present matter.  Rocket Inc. is a Delaware corporation with offices and warehouses in 

California, New York, and Chicago.  It maintains no such offices or warehouses in Tiantic.  It 

has no agents, representatives, or independent contractors in Tiantic.7  National Bellas Hess had 

no property or agents in Illinois.  

                                                 
7 The parties have stipulated to the fact that Rocket Inc. has no property or personnel in Tiantic. 
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The MEA’s amendments to the TTC are also, in effect, quite similar to the Illinois 

legislation struck down in Bellas Hess.  The Illinois statute attempted to bring out-of-state sellers 

into its taxing jurisdiction by classifying all sellers “[e]ngaging in soliciting orders within 

[Illinois] from users by means of catalogues or other advertising, whether such orders are 

received or accepted within or without [Illinois]” as “in-state sellers.”  Bellas Hess, at 755.  So 

too does the MEA: it treats out-of-state sellers that sell into Tiantic as if they were present within 

Tiantic. 

Moving to the judicial underpinnings of the Bellas Hess rule, its rationale is rooted in the 

Commerce Clause and the dormant Commerce Clause.  For a state tax to be constitutional, it 

must be “[1] applied to an activity with substantial nexus with the taxing State, [2] is fairly 

apportioned, [3] does not discriminate against interstate commerce, and [4] is fairly related to the 

services provided by the State.”  Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 279 (1977).   

We need not even look past the first prong to see that the MEA is unconstitutional.  The 

Court’s holding in Bellas Hess is primarily a definition of nexus, prohibiting state taxation when 

there are no physical ties between the taxing State and the persons sought to be taxed.  See 

generally Bellas Hess, Scripto, Inc. v. Carson, 362 U.S. 207 (1960), and National Geographic 

Society v. California Bd. of Equalization, 430 U.S. 551 (1977).  

The virtues of the Bellas Hess rule are many.  For nearly fifty years, companies have 

depended on the strength of this holding to conduct their affairs.  By creating a bright-line rule, 

Bellas Hess has given companies clear guidance on whether their operations will subject them to 

state sales and use tax collection obligations.  This in turn gives the business community stable 

expectations about how to create their internal structures and procedure.  
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This rule also makes judicial resolution of any question of State taxing jurisdiction clear 

and simple: if a business is actually present in a State, then it is subject to use tax collection 

obligations; if it is not present, then it is not.  Bright line rules may be harsh at their outer edges, 

producing potentially absurd results at its extremes, but that is a small sacrifice for the certainty, 

stability, and efficiency that is gained in turn.   

The simplicity in application of the Bellas Hess rule is apparent in the Court’s subsequent 

rulings on the matter.  In Scripto, Inc. v. Carson, a Georgia corporation was made to collect the 

Florida use tax for goods it sold to residents of Florida for use and enjoyment in-state, merely 

due to the presence of independent contractors.  See 362 U.S. 207 (1960). 

In National Geographic Society v. California Bd. of Equalization, the bounds of the 

Bellas Hess rule were further clarified.  430 U.S. 551 (1977).  The corporation had two offices in 

California solely to deal with the solicitation of advertising content and those offices did not 

participate in any manner with the mail-order business.  See id.  The Court held that the 

corporation’s California offices allowed California to impose a use tax collection obligation on 

the company.  See id.   

The preceding cases exemplify not only the continuing viability of the Bellas Hess rule, 

but also the wide scope of its applicability.  It is both unnecessary and unconstitutional for states 

to push the bounds of the Commerce Clause to suit their needs. 

In this particular case, it is clear that the State of Tiantic is simply trying to increase 

revenue at the cost of providing Tiantic consumers with a better quality of product.  By 

increasing the number of out-of-state sellers that would be subject to these onerous use tax 

collection obligations, the State is actively discouraging businesses from selling to our citizens.  

Innovative products and applications coming from relatively small start-up businesses would 
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now be required to collect use taxes from all Tiantic consumers, significantly stifling the free-

flow of ideas now synonymous with the burgeoning technological age. 

As a final note, Congress has the ability to change the result in Bellas Hess with the 

power given to it by the Commerce Clause: it may bless state actions that burden interstate 

commerce through regulation and legislation.  See International Shoe Co. v. Washington, 326 

U.S. 310, 315 (1945).  It is not the station of the Highest Court of the Land, nor the judiciary at 

large, to continually overturn its precedents on the whims of state treasurers. 

ISSUE 2:  WERE THE SPREADSHEETS FOUND ON ROCKET’S COMPUTER 

PROTECTED BY THE FOURTH AMENDMENT? 

The State argues that the law enforcement process did not intrude upon Defendants’ 

reasonable expectation of privacy under the Fourth Amendment8 for two reasons: (1) this case is 

most similar to the most recent “private search doctrine” cases in the Fifth and the Seventh 

Circuits, and therefore, this court should adopt the “closed container” approach in determining 

the scope of the private search, United States v. Runyan, 275 F.3d 449 (5th Cir. 2001); Rann v. 

Atchison, 689 F.3d 832 (7th Cir. 2012); and (2) even if this court agrees with the Sixth Circuit in 

abandoning the “closed container” approach and applies the “virtual certainty” standard, Agent 

Rattata’s search meets the “virtual certainty” standard, and therefore the State did not 

unreasonably intrude the defendant’s expectation of privacy. United States v. Lichtenberger, 786 

F.3d 478 (6th Cir. 2015). 

The Fourth Amendment provides that the “right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be 

violated. . . .” U.S. Const. amend. IV.  However, long-established precedent holds that the Fourth 

                                                 
8 This right has been incorporated against the states by the United States Supreme Court’s decision in Mapp v. Ohio, 

367 U.S. 643 (1961). 
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Amendment does not apply to non-government searches. See Burdeau v. McDowell, 256 U.S. 

465, 475 (1921). When a private party provides police with evidence obtained in the course of a 

private search, the police need not stop that voluntary private search or “avert their eyes.” 

Coolidge v. New Hampshire, 403 U.S. 443, 489 (1971). Rather, the question becomes whether 

the government agent subsequently exceed the scope of the private search. See United States v. 

Jacobsen, 466 U.S. 109 (1984); see also United States v. Johnson, 806 F.3d 1323, 1334 (11th 

Cir. 2015); Rann, 689 F.3d at 836. In Jacobsen, the Supreme Court of the United States held that 

individuals retain a legitimate expectation of privacy even after a private individual conducts a 

search, and additional invasions of privacy by the government beyond that committed by a 

private party, must be tested by the degree to which they exceeded the scope of the private 

search. Jacobsen, 466 U.S. at 115. 

In Jacobsen, the Court explained what it means to “exceed the scope” of a private search 

as briefly mentioned in Walter v. United States, 447 U.S. 649, 662 (1980). In Jacobsen, a FedEx 

employee opened a damaged package and found several plastic bags of white powder inside a 

closed tube wrapped in crumpled newspaper. That employee put everything he found back in the 

tube, and the box containing the tube, and then notified the law enforcement authorities. The 

federal agent who responded to the employee’s tip opened the box, unpacked the bags of white 

powder and performed a chemical field test confirming that the white powder was in fact cocaine 

and the addressees were subsequently convicted of possession of an illegal substance with intent 

to distribute. Jacobsen, 466 U.S. at 111–12. Elaborating on Justice Stevens’s reasoning in Walter 

that “additional invasions of respondent’s privacy by the Government agent must be tested by the 

degree to which they exceed the scope of the private search,” the Court found that the agent’s 

actions did not violate the Fourth Amendment. Id. at 115. The Court noted that the agent’s 
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actions in removing the plastic bags from the tube and visually inspecting their content “enabled 

the agent to learn nothing that had not previously been learned during the private search[,]” id. at 

120, and opined that the field test performed by the agent that “merely discloses whether or not a 

particular substance is cocaine” does not compromise any legitimate interest in privacy. Id. at 

123. Because Congress has determined that the interest in privately possessing cocaine is 

illegitimate, the Court further reasoned that “governmental conduct that can reveal whether a 

substance is cocaine, and no other arguably ‘private’ fact, compromises no legitimate privacy 

interest.” Id. The Court therefore ruled that the government’s subsequent actions did not infringe 

“any constitutionally protected privacy interest that had not already been frustrated as the result 

of private conduct.” Id. at 126; see also Runyan, 275 F.3d at 60. 

Here, Defendants argue that the private search exception is inapplicable in the instant 

case because the government agent exceeded the scope of the private search. They maintain that 

Agent Rattata’s pre-warrant search of the digital folder exceeded the scope of the review 

conducted by Mr. Willow. 

We first reject Defendants’ application of Riley v. California, 134 S.Ct. 2473 (2014) in 

this case. In Riley, the Court stated that cell phones “hold for many Americans ‘the privacies of 

life’” because of the tremendous storage capacity of cell phones and the broad range of types of 

information that cell phones generally contain. Id. at 2489 (citation omitted). The Court 

suggested that a search warrant for a cell phone must specify what part or parts of the 

information contained on it may be searched. Id. This view then was applied by the Eleventh 

Circuit in Johnson, a case where the government was found to have exceeded the scope of the 

private search on a smart phone by opening additional images and videos that were not 

previously viewed by the private party. Johnson, 806 F.3d at 1336. It is undisputed that this case 
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does not involve smart phones, cell phones or portable digital devices of any sort.  Therefore, we 

do not find that the heightened expectation of privacy standard suggested in Riley relevant in 

disposing the private search issue in the instant case. 

Here, we are tasked with determining the scope of Mr. Willow’s private search. In order 

to follow the proper federal precedent—as the Fourth Amendment issue is a federal 

constitutional issue—we find it necessary to revisit Jacobsen, the seminal case of the “Private 

Search Doctrine” at issue. The Court opined that “[t]he reasonableness of an official invasion of 

the citizen’s privacy” is a fact-based inquiry. Jacobsen, 466 U.S. at 115.   

In Jacobsen, the federal agent’s invasion of the defendant’s privacy involved two steps: 

first, the agent removed the tube from the box, the plastic bags from the tube and a trace of 

powder from the bag; second, the agent made a chemical test of the powder. Jacobsen, 466 U.S. 

at 118. Coincidentally, the Court engaged in a two-step analysis in determining whether the 

federal agent had exceeded the scope of the original private search. Id. The Court first examined 

the container(s) that stored the private matter, to see whether the government agent had revealed 

anything that had not been discovered by the private Fedex employee. Next, the Court examined 

whether when taking further actions, if any, the government agent was “virtually certain” that the 

nature of the information to be revealed would not further frustrate the individual’s 

constitutionally protected privacy interest. Jacobsen, 466 U.S. at 125. 

Since Jacobsen, courts did not encounter the application of the Private Search Doctrine to 

a subsequent police search of privately searched digital devices until the Fifth Circuit’s case of 

Runyan in 2001. See Runyan, 275 F.3d at 465. Defendant Runyan was convicted on child 

pornography charges after his ex-wife and her friends entered his residence and obtained a 

collection of his digital media storage devices, which they then turned over to the police. Id. at 



10 

 

456. There, even though Runyan’s ex-wife and her friends had only viewed a random selection 

of the disks, the police searched each disk and found additional child pornography images. Id. at 

460. The Fifth Circuit applied Jacobsen to these facts and partially upheld the government 

search, holding that a search of any material on a computer disk is valid if the private party who 

conducted the initial search had viewed at least one file on the disk. Id. at 465 (emphasis added).  

In so holding, the Fifth Circuit analogized digital media storage devices to containers, and found 

that “police exceed the scope of a prior private search when they examine a closed container that 

was not opened by the private searches unless the police are already substantially certain of what 

is inside that container based on the statements of the private searches, their replication of the 

private search, and their expertise.” Id. at 463. The Fifth Circuit further explained, since the 

police could be substantially certain, based on the information provided by Runyan’s ex-wife and 

her friends, what the privately-searched disks contained, they did not exceed the scope of the 

private search when they searched those specific disks. Id. at 465. More than ten years later, the 

Seventh Circuit found this approach persuasive and adopted the Fifth Circuit’s holding in 

Runyan. Rann, 689 F.3d at 837. 

More recently, the Sixth Circuit came across the question of whether a police search of 

files on a laptop computer exceeded the scope of a prior private search. Lichtenberger, 786 F.3d 

at 491. In Lichtenberger, the defendant’s girlfriend opened a folder on defendant’s laptop 

computer labeled “private.” Id. at 480. Within that folder were several sub-folders labeled with 

numbers. The girlfriend opened one of these sub-folders, viewed a few images, and discovered 

that they were child pornography. Id. She then notified the police, showed the responding officer 

several images on that computer, but then she was unsure whether they were the same images 

that she had originally seen. Id. at 481. The Sixth Circuit first suggested that a computer is not a 
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single unit, but rather a combination of multiple containers. Thus, the court focused its analysis 

on the “virtual certainty” part of the Jacobsen test and found that because the private individual 

was unable to establish that she had showed the officers the exact same images that she had 

originally seen, the subsequent governmental search exceeded the scope of the private search and 

infringed upon the defendant’s reasonable expectation of privacy in each individual computer 

folders. Id. at 491.      

Applying the two-step analysis from Jacobsen in this case, we conclude that after Mr. 

Willow notified the law enforcement agency, Agent Rattata’s subsequent actions did not exceed 

Willow’s original private search for two reasons. First, we do not have the same problem to 

reconstruct the original search as in Lichtenberger. In Lichtenberger, the private party was 

unable to recall exactly what she had originally seen. Here, Mr. Willow was able to testify to a 

certain accuracy that he recalled exactly what he had seen on Jessica Rocket’s personal 

computer—the two files that he was able to open, the thumbnail icons that he had seen of the 

entire folder, the remaining files that he recognized by their labels, and everything was within 

one single folder. Second, unlike in Lichtenberger, or even in Runyan, where the private 

individual that viewed the digital images was unaware and unfamiliar of the existence of those 

images prior to her discovery, here, Mr. Willow worked for Defendants and had some familiarity 

as to the type of business conducted by Defendants. Therefore, at the moment when Agent 

Rattata viewed those files, she was, to a virtual certainty, expecting to see nothing but the 

incriminating files as described by Mr. Willow. 

Having applied the step-by-step analysis as set forth in Jacobsen to the fact of this case, 

we find that the State’s actions subsequent to the private individual’s search did not further 

intrude on Defendants’ constitutionally protected expectation of privacy. 
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CONCLUSION 

Defendants’ motions to dismiss as to Count I are GRANTED and defendants’ motion to 

dismiss as to Count II are DENIED. 
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OPINION 

Huang, Chief Judge. 

 This appeal comes before this court pursuant to the procedural acceleration clause in 

Section 3 of the Marketplace Equality Act (“MEA”). 

For the reasons set forth below, the memorandum and order of the Trial Court is 

AFFIRMED as to Count I and REVERSED as to Count II.  This case is REMANDED to the 

Trial Court for further proceedings not inconsistent with this decision. 

RELEVANT BACKGROUND 

The facts of this case are set forth in the Record on Appeal and are cited here only to the 

extent necessary to describe our ruling.  

The State of Tiantic is seeking a declaratory judgment pursuant to the MEA, an Act 

requiring that the many out-of-state corporations who sell goods in Tiantic be subject to the taxes 

that already exist for businesses that reside within Tiantic.  The Act specifies conditions that 
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must be satisfied in order for the tax to be imposed, and Defendant Rocket Inc. easily satisfies 

those conditions with approximately $9.6 million in sales to the residents of Tiantic in 2015. 

As early as 1995, Rocket had been creating alternate sets of records to reduce their tax 

liability in Tiantic.  Mr. Willow discovered a folder, titled “FMEA,” with several spreadsheets 

containing both the original financial numbers and the altered financial numbers.  Willow 

downloaded these spreadsheets onto a thumb drive and provided them to the Tiantic Bureau of 

Investigation (“TBI”).   

Following TBI’s investigation, the State of Tiantic initiated a declaratory judgment action 

against Rocket Inc.  Additionally, the State imposed a tax fraud penalty on Rocket Inc. and 

Jessica Rocket for defeating and evading payment of state income tax for the 1995 tax year. 

The lower court’s opinion held that (1) the MEA is unconstitutional; and (2) that the 

evidence used by the State of Tiantic in imposing the tax fraud penalty was obtained lawfully 

under the Fourth Amendment of the United States Constitution.  We disagree on both issues, but 

we affirm the trial court’s holding with respect to the constitutionality of the MEA.    

ISSUE 1:  IS THE MARKETPLACE EQUALITY ACT CONSTITUTIONAL? 

This Court reviews questions of law de novo.  Pierce v. Underwood, 487 U.S. 552, 558 

(1988). 

 The MEA passed by the Tiantic legislature amends the state tax code’s provisions on use 

tax collection obligations.  At base, this legislation requires out-of-state businesses to collect and 

remit use taxes owed on goods consumed by Tiantic citizens. 

 The principal facts are not in dispute.  Rocket Inc. does not own property, nor does it 

have agents or independent contractors working for it, in the State of Tiantic.  The MEA requires 

Rocket Inc. to collect the use taxes owed by Tiantic citizens on the use and enjoyment of 
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Rocket’s products in-state.  While it seems that Quill Corp. v. North Dakota, 504 U.S. 298 

(1992) and National Bellas Hess v. Department of Revenue of State of Ill., 386 U.S. 753 (1967) 

would be dispositive of this issue, there is one crucial difference between the facts of those cases 

and the facts here: time. 

 Much has changed in the past few decades—the most important development for the 

purposes of this case is the advent of the Internet.  Businesses no longer require physical 

storefronts to sell their products, and are able to drastically reduce costs by operating through 

websites and social media.   

By way of example, a local Tiantic bookstore that sells a book to a Tiantic resident must 

collect and remit sales tax to the State of Tiantic.  But when Amazon sells that same book to that 

same consumer, the State of Tiantic cannot currently require Amazon to collect and remit the use 

tax owed.9  Thus, merely by purchasing a book online rather than in person, the price of the 

product is reduced by the amount of the sales or use tax.  There is no prohibition against 

efficiency, but laws should not operate to produce this inequitable result. 

 Not only is this imbalance placing businesses with brick-and-mortar stores at an 

insurmountable disadvantage, states are experiencing rapid erosion of their tax bases—especially 

states that do not impose an income tax on their residents, like Tiantic.  Since the Court’s 

decision in Quill was handed down, states have sought to circumvent the decision in several 

ways to recapture the revenue owed to them.10  In addition, Justice Kennedy stated in a recent 

concurrence that the holding in Quill was “tenuous” and that the decision was “now inflicting 

                                                 
9 All states with sales and use taxes impose them at equivalent rates. 
10 See, e.g., Overstock.com, Inc. v. New York State Dept. of Taxation and Fin., 20 N.Y.3d 586 (2013) (cert. denied) 

and Direct Marketing Ass’n v. Brohl, 814 F.3d 1129 (2016). 
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extreme harm and unfairness on the States.”  Direct Marketing Ass’n v. Brohl, 135 S.Ct. 1124, 

1134 (2015).    

 The “tenuous” nature of Quill’s holding refers to several facets of the majority opinion, 

including but not limited to (1) the Court’s novel distinction between the nexus requirements of 

the Due Process Clause and the Commerce Clause and (2) the fact that the Court relied heavily 

on stare decisis in reaffirming Bellas Hess.   

On the first point, prior to Quill there had never before been a distinction between the 

nexus required under the Due Process Clause and the nexus required under the Commerce 

Clause.  In fact, as Justice White points out in his dissent, the nexus requirement of the Complete 

Auto test is “really a due process fairness inquiry.”  Quill, at 326. 

The Complete Auto test is a four-prong inquiry to determine whether a state tax statute is 

constitutional.  To stand against Commerce Clause scrutiny, a state tax statute must: (1) be 

“applied to an activity with substantial nexus with the taxing State”; (2) be “fairly apportioned”; 

(3) “not discriminate against interstate commerce”; and (4) be “fairly related to the services 

provided by the State.”  430 U.S. 274, 279 (1977).  The nexus requirement of this test, however, 

can be traced back to the Court’s decision in Miller Brothers Co. v. Maryland, 347 U.S. 340 

(1954).  See Quill, at 327 (White, J., dissenting).   

With respect to stare decisis, it is undoubtedly an important doctrine.  There must be 

stability and reliance on the Court’s holdings, but it is also necessary to overturn precedent when 

its application produces absurd results.  The imbalance Quill has created is clear. 

Further on the point of imbalance, the opinion below is gravely mistaken as to where the 

inequity lies.  The use tax is a necessary and complementary part of a functioning state 

consumption tax system, because a common exemption from any given state’s sales tax is for 
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sellers who ship their goods out of state.  Imagine a corporation that is based in the State of 

California and ships its products to consumers residing in the State of Tiantic.  California does 

not collect sales tax on these transactions due to its sales tax exemption for goods shipped out of 

state and, with the presence of the Court’s decision in Quill, Tiantic is not allowed to collect the 

use tax owed on those products.  What arises is a situation not unlike the “stateless income” 

problem facing the international tax community.   

There are other defects inherent in the Bellas Hess rule.  For one, the bright-line test of 

Bellas Hess is not as clear as proponents insist.  See Scripto, Inc. v. Carson, 362 U.S. 207 (1960).  

It is also important to note that there is doubt as to whether Quill’s rationale applies in the 

context of state income taxes.  But see Wisconsin Dept. of Revenue v. William Wrigley, Jr., Co., 

505 U.S. 214 (1992).  See generally Moorman Mfg. Co. v. Bair, 437 U.S. 267 (1978). 

Quill has run its course.11  This era has brought rapid technological change, greatly 

altering the way people interact with each other and the world at large.  And as society shifts, the 

law must adapt as necessary.  However, at this time, this Court recognizes that Quill is 

controlling precedent and that it is fully dispositive of this issue.  We therefore affirm the trial 

court’s holding as to the constitutionality of the MEA and leave the matter for the United States 

Supreme Court. 

ISSUE 2:  WERE THE SPREADSHEETS FOUND ON ROCKET’S COMPUTER 

PROTECTED BY THE FOURTH AMENDMENT? 

The review of the denial of a motion to suppress presents a mixed question of law and 

fact. See United States v. Mathis, 767 F.3d 1264, 1274–75 (11th Cir. 2014). We review the lower 

court’s findings of fact for clear error and its rulings of law and application of the law to the facts 

                                                 
11 Even before Justice Kennedy’s concurrence in Direct Marketing Ass’n v. Brohl, numerous commentators and law 

review articles have criticized the bright-line rule in Bellas Hess, subsequently affirmed in Quill. 
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de novo. See id. at 1274–75. With regard to the lower court’s factual findings, only if a review of 

the record leaves a “definite and firm conviction that a mistake” has been made do we conclude 

that a lower court clearly erred. United States v. Gilgert, 314 F.3d 506, 515 (10th Cir. 2002) 

(citation and quotation marks omitted).   

Defendants contend that this court should suppress the files obtained from her personal 

computer as evidence and to dismiss the tax fraud penalty judgment for two reasons: (1) Agent 

Rattata did not have probable cause to apply for the search warrant, and therefore all the 

subsequent evidence obtained after the unlawful search is fruit of the poisonous tree, Wong Sun 

v. United States, 371 U.S. 471, 491 (1963); and (2) in any event, Agent Rattata’s search 

exceeded the scope of Willow’s initial search. 

The Fourth Amendment establishes that “right of the people to be secure in their persons, 

houses, papers and effects, against unreasonable searches and seizures.” U.S. Const. amend. IV. 

However, this protection applies only to government action. United States v. Jacobsen, 466 U.S. 

109, 113 (1984). The Fourth Amendment protection is “wholly inapplicable ‘to a search or 

seizure, even an unreasonable one, effected by a private individual not acting as an agent of the 

Government or with the participation or knowledge of any governmental official.’” Id. (quoting 

Walter v. United States, 447 U.S. 649, 662 (1980) (Blackmun, J., dissenting)). 

Once an individual’s expectation of privacy in particular information has been frustrated 

by a private individual, the Fourth Amendment does not prohibit law enforcement’s subsequent 

use of that information, even if obtained without a warrant. Jacobsen, 466 U.S. at 116. As a 

result, a warrantless governmental search conducted after a private search violates the Fourth 

Amendment only to the extent to which it exceeds the scope of the previously occurring private 

search. Id. at 115. 
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Here, Ms. Rocket does not contend that she retains an expectation of privacy as to the 

two spreadsheet files opened by Mr. Willow. However, she argues that the State exceeded the 

scope of the private search when Agent Rattata opened the remaining files in the same digital 

folder, and used those as the underlying probable cause to apply for a search warrant. 

Considering the search and seizure circumstances in front of us here, three recent federal 

cases are relevant to the issue at hand. First, in 2014, the Supreme Court of the United States 

decided Riley v. California, 134 S.Ct. 2473 (2014). In Riley, the Court held that computers, 

smartphones, and other like devices are different than most other “containers” due to the amount 

of information they hold so they deserve special Fourth Amendment protection. In holding so, 

the Supreme Court opined that in cases regarding electronic devices, there is a heightened level 

of expectation of privacy equivalent to that in closets, drawers and storage containers in a 

dwelling. The Supreme Court implied that, because people might store all sorts of private 

information on their mobile phones (contacts of relatives, medical information, birth dates, 

banking information and other sensitive personal information), these phones are entitled to the 

same Fourth Amendment protection as private residences.   

Two circuits found that when the government’s search revealed more information than 

the original discovery made by the private individual, the government’s search exceeded the 

scope of the private search, regardless of where the information was stored. See United States v. 

Lichtenberger, 786 F.3d 478 (6th Cir. 2015); United States v. Johnson, 806 F.3d 1323 (11th Cir. 

2015). In the Sixth Circuit case of Lichtenberger, the defendant’s girlfriend opened a folder on 

defendant’s computer labeled “private.” Within this folder were several other folders labeled 

with numbers. The girlfriend opened up one of these sub-folders, viewed several images, and 

discovered child pornography. After she called the police, she showed the responding officer 
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several images, but was unsure whether they were the same images, the images from the same 

sub-folder that she had originally seen, or if they were even from the same sub-folder. The Sixth 

Circuit, relying on Riley, ruled that the subsequent governmental search exceeded the scope of 

girlfriend’s original search because girlfriend was unable to establish that she had showed the 

officers the exact same images that she had originally seen. Because the girlfriend was unable to 

replicate the exact search she originally performed, the police officer was not “virtually certain” 

that nothing else of significance will be discovered for the subsequent search of the remainder of 

Lichtenberger’s computer. Lichtenberger, 786 F.3d at 488. And the government’s search was 

hence a violation of the Fourth Amendment.  

This view was also adopted by the Eleventh Circuit in Johnson. In that case, a cellphone 

was accidentally left at a Wal-Mart. The phone was not password-protected, and a Wal-Mart 

employee looked through the phone. She found some disturbing images of child pornography 

and told her fiancé, Widner, about what she had seen. Widner scrolled through all of the 

thumbnail images in a photo album found in the phone. He also stopped and opened a few 

images to full size, and he watched one video. Widner then turned over the phone to law 

enforcement. Widner showed investigators what he had seen. Later on, a police detective went 

through the folder and opened all of the images to full size and watched both the video Widner 

had seen and another video Widner had not seen. Johnson, 806 F.3d at 1334. 

The Eleventh Circuit held that (1) the officer did not exceed the scope of the private 

search when he looked at the photos and files Widner already viewed, but that (2) the officer did 

exceed the scope of the private search, and therefore violated the Fourth Amendment, when he 

watched the video that Widner had not watched. “To the extent that [the police officer] viewed 

the second video, which was stored within the same album that Widner had scrolled through but 
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which Widner did not view,” the Sixth Circuit ruled, “[the police officer] exceeded the scope of 

Widner’s private search.” Johnson, 806 F.3d at 1336. 

This case is most analogous to Lichtenberger. More importantly, here we have the 

witness, Mr. Willow, testifying precisely that he had not looked at the suppressible spreadsheet 

files, “original_1995” and “new_1995,” at all. He opened the two files that were not submitted as 

evidence, he did not open the other files in the same folder, he then phoned Agent Rattata, and 

gave her the tip.  Therefore, by opening the other files in the same folder without any more 

information, Agent Rattata could not have been “virtually certain” that she would not further 

intrude the defendant’s privacy beyond the private search.  We hold that the scope of Willow’s 

“private search” was limited to the two files that Willow had actually viewed, and the State 

violated the Fourth Amendment in its subsequent search.  

Moreover, in Johnson, the private party had the opportunity to browse through a few 

images and videos, whereas here, Mr. Willow had not opened every file that was submitted as 

evidence of the tax evasion prior to the governmental search. Thus, we find that Agent Rattata 

undoubtedly exceeded the scope of the private search when she opened every file in that same 

folder. There, Agent Rattata performed an unreasonable search, violating the defendant’s Fourth 

Amendment right.   

We are unconvinced by the State’s argument that this court should take the “closed 

container” approach adopted by the Fifth and the Seventh Circuits, which is essentially the first 

prong of Judge Sugimori’s analysis. The Fifth Circuit first visited the issue of computer files in 

United States v. Runyan, 275 F.3d 449 (5th Cir. 2001), which was decided more than ten years 

prior to the Supreme Court’s decision in Riley. In Runyan, the defendant’s soon-to-be-ex-wife 

discovered several computer disks in his barn and upon further examination, found that some of 
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the computer disks contained child pornography. She turned the disks over to law enforcement, 

and the agents subsequently performed a warrantless search of every single disk. The Fifth 

Circuit held that when a private party views even a single file on a computer disk, the police may 

subsequently inspect all content on the disk without a warrant.   

The Fifth Circuit drew comparisons between Jacobsen and Chimel v. California, 395 

U.S. 752 (1969), and reasoned that because the defendant’s expectation of privacy has already 

been compromised when a “container” was broken into by a private party, further governmental 

search within that “container” does not further intrude that expectation of privacy. This view was 

later adopted by the Seventh Circuit in Rann v. Atchison, 689 F.3d 832 (7th Cir. 2012). 

We reject this line of reasoning based on the “Private Search Doctrine” established by 

Jacobsen and Walter. Both were decided more than 30 years ago, before the proliferation of 

electronic devices which allow access to a great portion of an individual’s personal information.  

Moreover, these two cases predate the Supreme Court’s seminal opinion in Riley on the exact 

issue of electronic devices versus an individual’s expectation of privacy. We therefore, 

respectfully disagree with Judge Sugimori and hold that Agent Rattata’s search exceeded the 

scope of Willow’s private search and violated Ms. Rocket’s Fourth Amendment right. We do not 

see the need to discuss the probable cause issue regarding the subsequent search warrant. 

Judge Sugimori’s decision is reversed in part and affirmed in part. It is, accordingly, 

ORDERED THAT Defendants’ motions to dismiss be GRANTED on both counts. 

SO ORDERED. 
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Petition for certiorari is GRANTED.  The Court certifies the following questions: 

1. Whether the Marketplace Equality Act, requiring out-of-state sellers to collect use 

taxes for in-state consumers, is constitutional. 

2. Whether Agent Rattata’s action of opening and viewing all of the spreadsheet 

files stored in the “FMEA” folder was an unreasonable search under the Fourth 

Amendment of the United States Constitution. 


